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DESCRIPTION OF BENEFICIARY 


The name of the beneficiary in a policy is often fol- 
lowed by descriptive words which are intended to indi- 
cate the relationship of the beneficiary to the insured, 
such as “wife” of the insured. In certain instances, 
after the death of the insured, two persons will claim 
the proceeds of a policy, one of such persons being the 
one whose name is stated and the other being the one 
who fits the descriptive words following the name. 
The question then arises as to which designation is to 
govern, the one by name, or the one by description. 

Please Route to: The prevailing view is that the insured intended the 
person, whose name is written in the policy, to receive 
the benefits thereof, and that the descriptive words are 
not controlling. 


Public Policy 


Conceding the above to be the rule, the lawful wife 
of an insured asked the Missouri Supreme Court to 
reverse prior holdings and thereby set a precedent in 
cases where the payment of insurance proceeds to the 
named person would be in contravention of public 
policy for reasons such as alleged in her case. In such 
cases, she contends, the descriptive words should de- 
termine the beneficiary. 


Court’s Ruling 


The court does not answer plaintiff’s argument but 
holds that under the allegations, the issue is not prop- 
erly before the court. In determining to whom the 
proceeds of a policy should be paid, the rule that the 
intention of the insured should be allowed to govern is 
applicable. Since a person may give his property to 
whomsoever he pleases, the court decreed that the 
person named as beneficiary was entitled to the pro- 
ceeds of the policy and plaintiff’s claim was denied. 
See Walker v. General American Life Insurance 
Company at { 501,360. 
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% NEGLIGENCE »% 
(Other than Automobile) 


Landlord and Tenant.—In a suit for damages for injuries to 
a tenant alleged to have been caused by defective premises, 
a verdict for the plaintiff will not be set aside on the ground 
that the landlord could not have discovered the defect in 
the repair of a defect of which he had notice, when the 
evidence is sufficient to authorize a finding that the landlord 
could have discovered the defect by the exercise of ordi- 
nary care. (Dodge v. Huggins, Ga. Ct. of App.).. .] 401,472. 


Clothes Dryer.—Plaintiff, a tenant of defendant, was using a 
clothes dryer installed by defendant on which a rope broke, 
causing the dryer to fall and injure her. The fact that 
defendant assured plaintiff that the dryer was safe and 
that the rope broke the third time the dryer was used 
justified the jury in concluding that the rope was defective 
and, under the circumstances, defendant was liable. (Moran 
et al. v. Bendora Realty Corp., N. Y. Supreme Ct., App. Div.) 
.. 401,473. 


Board in Attic.—Plaintiff, a tenant of premises owned by 
defendant, was injured when a board gave way in the attic 
of the leased premises. The fact that the board gave way 
could not be taken in itself as proof that the landlord was 
negligent and since only speculation could present a situ- 
ation which would justify a conclusion fixing liability upon 
defendant, judgment was rendered for defendant on appeal. 
(Waite v. Thomas Emery’s Sons, Inc., Ohio Ct. of App.)... 
1 401,476. 


Fall Over Scale.—Plaintiff, a pedestrian, walked through the 
vestibule of defendant’s store for his own convenience and 
in so doing stumbled over the platform of a scale and was 
injured. In an action for damages the trial court properly 
directed a verdict for the storekeeper, on the theory that 


plaintiff was a licensee, who took the premises as he found 
them. (Baird v. Goldberg et al., Ky. Ct. of App.). . .{ 401,486. 


Theatres.—In an action to recover damages, plaintiff alleged 
that after attending a motion picture in defendant’s theatre, 
he stumbled and fell on a wooden ramp or runway which 
was lying upon the floor of the center of the exitway and 
was injured. On appeal judgment for plaintiff was reversed, 
as the evidence failed to show actual or constructive knowl- 
edge on the part of defendant or its employees of the 
existence of the ramp. (Texas Consolidated Theatres, Inc. v. 
Slaughter, Tex. Ct. of Civ. App.)... 401,487. 


Gas Company’s Liability—When a gas company engages in 
the distribution of natural gas and the installation and 
inspection of its equipment, it is incumbent on such com- 
pany to exercise the high degree of care and diligence 
required in the handling of a dangerous commodity, and, 
if negligent, it is liable therefor. (Fonda v. Northwestern 
Public Service Co., Tarkington v. Northwestern Public Service 
Co., Neb. Supreme Ct.).. . 401,483, 401,484. 


Alighting Passenger Injured.—Plaintiff fell while in the act 
of alighting from defendant’s train allegedly as the result 
of a sudden jerk of the train. Evidence of the train crew 
along with other testimony that discredited plaintiff and 
her witnesses conclusively exculpated defendant from the 
inference of negligence which arose from the testimony 
in plaintiff’s behalf. (Latoof et al. v. Texas & Pacific Ry. Co., 
La. Ct. of App.)... 401,475. 


Wrongful Death.—Decedent received injuries that resulted in 
his: death when he was struck by the overhang of defend- 
ant’s interurban car, while standing in a safety zone. De- 
fendant’s motorman was guilty of negligence, as the motorman 
knew or ought to have known that decedent was in a place 
of extreme peril when the car was started. (Elder Recr. v. 


Rutledge, Admx., Ind. Supreme Ct.).. .§ 401,479. 


Res Ipsa Loquitur.—Plaintiff sustained injuries as the result 
of a fall when her foot and heel caught on a stick nailed 
to the runway of an amusement device owned and operated 
by defendants. The doctrine of res ipsa loquitur was inap- 


plicable because the occasion of the hurt sustained by 
plaintiff was an active voluntary movement on her part, 
(Phillips et al. v. Klepfer, Ind. Supreme Ct.) .. .] 401,478, 


Board Walk.—In an action to recover damages, plaintiff was 
not guilty of contributory negligence in failing to observe 
the towing handle of a concrete mixer that obstructed a 
board walk where the evidence showed that the handle 
remained across the board walk for a period of three hours 
before the accident and that park attendants failed to take 
action to protect the public. (Beatrice et al. v. City of New 
York et al., N. Y. Supreme Ct., App. Div.). . .] 401,474. 


Notice of Defect—While a depression along a sidewalk cre- 
ated by a city may be known to the public and be avoided 
under normal conditions, when snow and ice levels of 
depressions, rendering their boundaries obscure, the city 
cannot contend that one familiar with the situation under 
normal conditions, is guilty of contributory negligence, as 
a matter of law, in not being completely aware of a menace 
to his safety, which has, under such changed conditions, 
a most uncertain location. (Cassidy v. City of Cincinnati, 
Ohio Ct. of App.)... 401,477. 


Municipality’s Liability —Plaintiff brought an action to recover 
damages for injuries sustained by reason of a fall occasioned 
when plaintiff stepped from curb level to street level near 
a catch basin that resulted in a fourteen inch drop. This 
difference in level did not constitute such a manifest danger 
as to amount to negligence. (City of Tulsa v. Roberts, Okla. 
Supreme Ct.)... 401,482. 


Stock Powder.—Plaintiff brought an action to recover for the 
death of certain sheep alleged to have resulted from the 
feeding of stock powder compounded and sold by defend- 
ant to plaintiff. Plaintiff was not guilty of contributory 
negligence as the evidence showed that the stock powder 
was fed in accordance with the directions given by de- 
fendant’s agent. (Miller v. Economy Hog and Cattle Powder 
Co., Iowa Supreme Ct.)...{ 401,481. 


Product Liability—Plaintiffs, husband and wife, brought an 
action to recover damages sustained by reason of the wife's 
illness as the result of eating salad in which there was crab 
meat and tuna fish sold by defendants, which plaintiffs 
claimed was contaminated and poisonous. It was error for 
the trial court to deny defendants’ motions for a directed 
verdict, as the evidence was insufficient to prove that the 
food was contaminated at the time the cans were opened. 
(Walraven et ux. v. Sprague, Warner & Co. et al., Wis. Su- 
preme Ct.)...{ 401,485. 


View of Premises.—Where, upon stipulation of counsel, the 
jury is permitted to view the premises where plaintiff was 
injured, and to consider whatever they saw as evidence, 
it could not be said that there was insufficient evidence to 
sustain the verdict, even though the testimony tended to 
show that the premises were not negligently maintained. 
(Smith v. Ostrov, Minn, Supreme Ct.).. . 401,480. 


* LIFE x 


Merger of Insurance Companies—Rights of Certificate Holder. 
—The allocation of certain funds to a certificate holder of 
an insurance company which had merged with the defend- 
ant insurance company pursuant to the terms of the merger 
agreement operated to preclude the defendant from claim- 
ing that the insurance had lapsed for non-payment of con- 
tributions where the amount so allocated was sufficient to 
carry the insurance in force until the date of the insured’s 
death. (Stout et al. v. The Independent Order of Foresters, 
K. C. Ct. of App., Mo.)...9 501,348. 


Right to Securities Deposited by Original Insurer.—The re 
ceiver appointed to take charge of securities deposited in 
Iowa by an Iowa company prior to its entry into a reimsur- 
ance agreement with a Michigan company was held entitled 
to possession of and right to administer said securities a 
against the receiver and reinsurer of the Michigan company. 
(Fischer, Recr. v. American United Life Ins. Co. et al., U. 5. 
Dist. Ct., S. D. of Iowa)... 501,355. 
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Presumption of Death.—Evidence tending to show that the 
insured had not been seen or heard from by his friends 
or relatives for over seven years and that attempts had 
been made to find him was held sufficient to give rise to 
the presumption of death. (Carey v. Metropolitan Life Ins. 
Co., Ill. App. Ct.).. .7 501,341. 


Coverage of Accident Policy—A complaint which contained 
the facts upon which the insured claimed that he was 
entitled to recover under his policy of accident insurance 
and to which was attached the policy, the provisions o 
which excluded the alleged loss from coverage, was subject 
to demurrer. (The Hoosier Casualty Co. v. McDonald, Ind. 
Supreme Ct.).. .] 501,351. 


Work Record—Claim of Disability.—The fact that the insured 
was employed during part of the time for which he claims 
disability benefits is insufficient in itself to defeat the claim 
of total and permanent disability. It may be shown that 
the performance of the work endangered the insured’s life. 
(Zufall v. United States of America, U. S. Dist. Ct., W. D. of 
Pa.). . . 501,340. 


Disability Benefits—A policy issued to plaintiff provided for 
the payment of disability benefits in the event that plaintiff 
became permanently and totally disabled. Plaintiff had 
suffered such disability for four months and instituted this 
suit to recover the benefits. The court entered judgment 
for the insurance company, holding that since the claimed 
disability had ceased before the institution of a suit for 
the recovery of the benefits, plaintiff was not entitled to 
recover. (New York Life Insurance Company v. Morgan, 
Okla. Supreme Ct.).. .] 501,347. 


Finding of Disability—Finding by trial court that lung dis- 
ease from which the insured was suffering caused him 
to become totally and permanently disabled and that any 
work which he might have performed endangered his health 
is affirmed. (Lewis v. The United States of America, U. S. 
CC. A, Ab G)..... Foe 


Claim for Sick Benefits—In an action for sick benefits, the 
inconsistencies in the plaintiff’s testimony on examination 
by her attorney and on examination by defendant’s attorney 
by whom plaintiff was called as a witness were properly 
left to the resolution of the jury. (Pfordt v. Educators Bene- 
ficial Assn., Pa. Superior Ct.).. . 501,354. 


Claim for Double Indemnity Benefits.—The trial judge’s find- 
ing against plaintiff in her claim for double indemnity 
benefits under a policy issued by defendant was held to 
be warranted by the evidence. Plaintiff contended that death 
was the result of the catching and strangulation of a loop 
of the intestine during an appendectomy, but substantial 
evidence contradicted that contention. (Berlin, Special Admr. 
v. The Phoenix Mutual Life Ins. Co. of Hartford, Conn., U. S. 
C. C. A, Ist €). ..§ S08,258. 


Condition of Insured’s Health—In an action on insurance 
policies, the burden of proof was upon plaintiff to show 
that the insured was in good health on the effective date 
of the policies and the introduction of a physician’s certifi- 
cate disclosing that the insured was being treated for the 
disease which caused his death prior to said date refutes 
said proof. (Schneider v. John Hancock Mutual Life Ins. Co., 
N. Y. Supreme Ct., App. Div.).. . 501,350. 


Sound Health Provision—Evidence showing that the insured 
was in a dying condition when the policy upon which suit 
was brought was issued held sufficient to relieve the insurer 
of liability under said policy since the agent who filled out 
the application was unaware of the condition of the insured 
at that time. (The Western and Southern Life Ins. Co. v. 
Van Hoose’s Admx., etc., Ky. Ct. of App.).. . 501,356. 


False Answers in Application Willingly Made—An insured 
who in response to question in his application stated that 
he had never had heart disease nor received any pension 
when in fact he had been discharged from the army because 
of a defective heart and had received a government pension 
was deemed to have made such answers willingly and the 
insurer was held entitled to cancellation of the policy. 
(Republic Life Ins. Co. v. Tourtellotte, Exrx., Okla. Supreme 
Ct.).. | 501,364. 


Misstatement of Age by Insured.—An insurance company 


which had issued a policy on the assumption that the age 
stated by the insured in his application was his correct 
age was refused recovery of what it claimed to be an over- 
payment on the policy in view of what the evidence sug- 
gested was the correct age of the insured. (New York Life 
Ins. Co. v. Guttenplan, N. Y. Supreme Ct., App. Div.)... 
q 501,342. 


Uninsurable Risk.—An incontestability clause in two policies 


issued to plaintiff recited that the policies were incontest- 
able except for nonpayment of premiums, but if the age 
of the assured was misstated, the amount payable was to 
be such as the premium would have purchased at the correct 
age. Defendant claimed that the assured misrepresented 
her true age, which was over seventy years. The court 
allowed defendant to prove that at such age and for the 
premiums paid plaintiff was not an insurable risk, and that 
it would be impossible to secure insurance policies as sought 
by plaintiff. (Carvelle v. The Prudential Insurance Company 
of America, N. J. Supreme Ct.).. .{ 501,343. 


Change of Beneficiary.—An attempted change of beneficiary 


made by an insured was held effective although the local 
manager of the insurance company failed to forward said 
change to the home office for endorsement upon the policy 
until after the death of the insured. (Saiter et al. v. Miller, 
Admr., Ind. App. Ct.). . . 501,349. 


Interest of Beneficiary—Ownership of Policy.—Although the 


named beneficiary in a policy where the right to change 
the beneficiary is reserved does not have a vested interest 
therein, she was held to be entitled to introduce evidence 
to show that she was the owner of the policy under a 
contract with the insured. (Morrison v. The Mutual Life 
Ins. Co. of N. Y., Calif. Supreme Ct.).. .[ 501,062. 


Consent Decree in Interpleader Action—A consent decree 


entered in an action where an insurance company had joined 
the parties who claimed the right to the proceeds from an 
insurance policy was upheld by the court, there being no 
showing of fraud or mistake in procuring said decree. 
(Prudential Ins. Co. of America v. Birch et al., U. S. Dist. 
Ct., D. of N. J.)...9 501,359. 


Estoppel or Waiver.—A money order sent three days after the 


grace period for the payment of a premium, with a request 
for reinstatement, was retained and cashed by the officers 
of defendant government. The court, in disposing of plain- 
tiff’s contention that a forfeiture of the policy was waived 
by this conduct, held that upon the lapse of a policy of 
government war risk insurance, the United States is neither 
bound nor estopped by laches or neglect of duty thereafter 
on the part of its officers or agents. (Morrison v. United 
States of America, U. S. Dist. Ct., D. of Mich.)...J 501,346. 


War Risk Policy Lapsed.—An insured who deserted the army 


was held to have forfeited all right to pay or allowance so 
that there were no funds available to carry his war risk 
policy in force until the date of his death. (Smith v. United 
States of America, U. S. Dist. Ct., D. of Mont.).. .] 501,357. 


Premium Paid by Mailing Check.—Evidence showing that 


premiums on life insurance policies had been sent into the 
office of the insured by the mailing of a check on the last 
day of the grace period was sufficient to warrant a finding 
for the beneficiary after the death of the insured, such pay- 
ment being sufficient and precluding a lapsing of the poli- 
cies. (The Southland Life Ins. Co. v. Greenwade, Tex. Ct. of 
Civ. App.).. .7 501,361. 


Failure to Insert Nonforfeiture Provisions——Defendant in- 


surer’s failure to insert in a policy a clause with reference 
to extended insurance, as it was required to do under an 
act providing for nonforfeiture of policies, had the effect of 
interrupting the limitations period which had run against 
an action on the policy. (Paretti v. Metropolitan Life Insur- 
ance Company, La. Ct. of App.)...¥ 501,344. 


Paragraph () numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 


3 





THE INSURANCE LAW JOURNAL 


Alleged Fraudulent Cancellation.—Plaintiff was denied a re- 
covery in a suit brought to recover damages for the wrong- 
ful and fraudulent repudiation and cancellation of an insurance 
contract, the court finding that the insured’s failure to pay 
the premiums due, after having been duly notified that the 
policy would lapse if such premiums were not paid, war- 
ranted cancellation of the policy by the insured. (Hunger- 
piller v. Acacia Mutual Life Insurance Company, S. C. Su- 
preme Ct.)...{ 501,345. 


Suicide as Defense.—In an action to recover the proceeds under 
a life insurance policy, the defense of suicide is an affirma- 
tive one and the burden of proof lies with the defendant. 
(Metropolitan Life Ins. Co. v. Keith, Okla. Supreme Ct.)... 
{ 501,363. 


Class Suit—Group Insurance Plan.—Plaintiff’s action brought 
to recover money claimed to be due under a plan for group 
insurance where the master policy providing that all surplus 
accumulated at the end of each year should be distributed 
by the employer to those contributing the premium was 
held insufficient under Rules of Federal Procedure 23(a). 
(Pelelas v. Caterpillar Tractor Co., U. S. C. C. A., 7th C.) 

7 501,358. 


% AUTOMOBILE 


Night Watchman Injured in Three-Car Collision.—An auto- 
mobile struck a stalled truck, struck another approaching 
truck; it then struck a nearby barricade upon which a night 
watchman was working and turned over on him. A judg- 
ment obtained by the watchman against the owner of the 
stalled truck was reversed, the court holding that the 
driver’s failure to place flares near the truck and to have 
his headlights burning was not the proximate cause of the 
accident. (Winder & Son, Inc. v. Blaine, Ind. App. Ct.).. 
{ 702,998. 


Rear-End Collision.—Plaintiffs, husband and wife, were denied 
recovery for injuries allegedly sustained by the wife when 
defendants’ car struck their car from the rear. The evidence 
concerning the force of the impact and the cause of plain- 
tiff wife’s injuries was conflicting and the jury’s verdict in 
favor of defendants was not unwarranted. (Baugh et vir. v. 
McCallum et al., Pa. Superior Ct.)... 702,997. 


Railroad Liability after Exoneration of Engineer.—A judgment 
against a railroad company in favor of the administrator 
of an automobile driver who was killed in a railroad cross- 
ing collision was reversed for the reason that the jury 
exonerated the engineer of the offending train from a charge 
of negligence. The verdict in favor of the agent was held 
to also relieve the master of liability. (Carter, Admr. v. 
Atlantic Coast Line Railroad Company et al., S. C. Supreme 
Ct.).. . 703,005. 


Car Passing Illegally Parked Truck.—There being evidence to 
show that plaintiff was injured when a car, passing an 
illegally parked truck, struck him as he stepped in front 
of the truck, it was held error for the court to direct a 
verdict for the owners of the truck and automobile. (Zajac 
v. Rochester Soda Water Co., Inc., et al., N. Y. Supreme Ct., 
App. Div.).. .{ 702,989. 


Attempt to Pass Parked Truck.—Plaintiff was denied recovery 
for injuries sustained as the result of a collision with an 
automobile approaching from the opposite direction as he 
attempted to pass around defendant’s truck parked on the 
highway on the ground that he was guilty of contributory 
negligence as a matter of law in not having proper control 
of his car and in failing to keep a proper lookout ahead. 
(Ferlita & Sons, Inc. v. Beck, Fla. Supreme Ct.). . .{ 703,000. 


Stepping from Behind Parked Vehicle.—In a suit brought by 
plaintiff to recover damages for injuries sustained as the 
result of being struck by defendant’s car as he was stepping 
from behind his parked ice truck, a judgment of nonsuit 
was affirmed on appeal. (Rowe v. Coopey et al., Pa. Supreme 
Ct.). . .§ 703,012. 
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Bus Passenger Injured.—Plaintiff was denied recovery for 
injuries sustained when the spindle on the right front axle 
of defendant’s bus broke while she was riding as a passenger 
in said bus. There was insufficient evidence to establish neg- 
ligence on the part of defendant. (Walker v. City Service 
Taxi & Bus, Tex. Ct. of Civ. App.)... 702,985. 


Premature Starting of Bus.—A bus stopped to discharge its 
passengers on the roadway some distance from its regular 
stopping place. While plaintiff, a discharged passenger, 
was crossing in front of the bus, it started to go and she 
was forced to hurry into the path of an oncoming automo- 
bile. The bus company was held responsible for her in- 
juries and the driver of the automobile was exonerated 
from a charge of negligence. (Hamm v. Queens-Nassau 
Transit Lines, Inc., et al., N. Y. Supreme Ct.).. .{ 703,007. 


Driving onto Highway from Private Driveway.—The driver 
of a truck on a highway could not be held contributorily 
negligent as a matter of law in a collision between his 
truck and a truck which crossed in front of him from a 
private driveway. He had the right of way and it was 
for the jury to determine whether he apprehended that 
the driver of the other truck would not yield the right of 
way and whether he then acted as a reasonable person. 
(Salters et al. v. Uhlir et al., Minn, Supreme Ct.)...{ 702,991. 


Right of Way at Intersection.—Plaintiffs, whose automobile 
was struck on a through street at an intersection, recovered 
the amount of property damages sustained, it being held 
that plaintiff driver had a right to assume that defendant 
would stop at the stop light and yield the right of way. 
(Roth et al. v. Hurd, Pa. Superior Ct.)...{ 703,004. 


Intersection Collision—The drivers of the two automobiles 
which collided at an intersection approached the intersec- 
tion at approximately the same speed, each failing to yield 
the right of way. Since the negligence of both drivers 
contributed to the collision, no recovery of damages was 
permitted in the case. (Reynolds v. The State of New York, 
N. Y. Ct. of Claims)... { 702,986. 


Contributory Negligence as a Matter of Law.—Where plain- 
tiff’s driver testified that he did not slacken his speed as 
he approached the intersection to the right of defendant’s 
truck and did not look until he entered the intersection, 
plaintiff was denied recovery for property damage to his 
truck, the court holding that by his testimony, plaintiff's 
driver had established his own contributory negligence as 
a matter of law. (McCandless v. Krut, Pa. Superior Ct.) 
.. .§ 703,008. 


Overturning of Car.—Plaintiffs were injured when defendant 
drove the car in which they were riding at an excessive 
speed and in an intoxicated condition, whereupon the auto- 
mobile ran off the highway and overturned. These allega- 
tions, if proved, being sufficient to establish wilful or wanton 
misconduct, it was held error to sustain the demurrer to 
the complaints. Litigation arose in Ohio. (Weaver v. Mark, 
Jr. et al.; McChesney v. Same, U. S. C. C. A., 6th C.)... 
{ 703,013. 


Wrongful Death of Guest.—The operator of an automobile 
who drove 300 feet after crossing a bridge at 35 miles per 
hour, part of the time along the bank of the dirt road and 
part of the time in the ditch, his car striking a stump and 
crashing into a tree, was held guilty of recklessness and 
responsible for the wrongful death of his guest. (Fraser, 
Admr. v. Brannigan et al., Iowa Supreme Ct.).. .{[ 703,009. 


{nsurer’s Liability for Injury to Insured’s Guest.—The policy 
under which the guest of insured sought to recover the 
amount of a judgment obtained against insured contained 
riders attached to it which provided that occupants of the 
automobile in question were not covered. The court held 
that said riders were parts of the policy and denied plaintiff 
recovery. (Automobile Underwriters, Inc., etc. v. Camp, etc. 
et al., Ind. Supreme Ct.).. . 702,994. 
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AUTOMOBILE—Continued 


lleged Breach of Cooperation Clause——Defendant insurer 
refused to defend a suit arising out of an accident involving 
the insured car, on the ground that the insured violated 
the cooperation clause in that he made pre-trial statements 
wherein no liability on his part was shown, and later gave 
testimony at the trial which showed that he was at fault. 
The court affirmed judgments entered for plaintiffs on the 
ground that the pre-trial statements indicated liability on 
the insured’s part and, further, that there was a fair measure 
of similarity between the prior statements and the testimony 
given at the trial. (Donaldson v. Farm Bureau Mutual Auto- 
mobile Insurance Company, Pa. Supreme Ct.).. .f 702,999. 


Omnibus Clause.—A car insured by plaintiff was involved in 
an accident while it was being driven by an employee of 
the assured after his working day was finished. The oper- 
ator of the car was driving a friend home from a social 
gathering and it was his intention to thereafter place the 
car in a public garage as he was obliged to do. The court 
held that, irrespective of the use to which the car was 
being put at the time of the accident, the permission given 
the employee by the assured in the first instance rendered 
the insurer liable under the omnibus clause of the policy. 
(United States Fidelity and Guaranty Company v. De Cuers 
et al., U. S. Dist. Ct., La.)...§ 703,011. 


mployer-Employee Relationship.—Plaintiff recovered on an 
insurance policy which excluded liability for personal in- 
juries sustained by insured’s employees as a result of the 
operation of a certain automobile. At the time of his injury, 
plaintiff was returning from a trip on which his insured 
employer had invited him to go before his work day began. 
(The Hoosier Casualty Co. v. Miers et al., Ind. Supreme Ct.) 
. .§[ 702,995. 


Suit Against Parent and Parent’s Estate——An infant, injured 
in a collision through his mother’s negligent operation of 
his father’s car as his father’s agent, was not permitted to 
recover damages from his father individually or as adminis- 
trator of his wife’s estate. (Cannon v. Cannon et al., N. Y. 
Supreme Court., App. Div.)...{] 702,990. 


Motorist’s Duty to Children.—A minor pedestrian, who was 
injured while playing tag when he ran in front of an auto- 
mobile, was denied recovery, the jury having returned a 
verdict for the motorist although an instruction to the effect 
that a motorist must anticipate capricious behavior of chil- 
dren and drive his car accordingly had been given. (Roland 
v. Kyar, lowa Supreme Ct.).. . J 702,992. 


Promise to Pay Medical Expenses.—A judgment for a minor 
who was struck by defendant’s automobile was reversed 
because the court permitted the doctor to whom defendant 
took the injured child after the accident to testify that 
defendant stated that he would pay the bills. (Quiel v. 
Wilson, Ohio Ct. of App.).. . 702,996. 


Pedestrian Injured.—Plaintiff’s minor son was instantly killed 
while walking along a highway as the result of being struck 
by defendant’s automobile. Defendant did not see the boy 
until he was within fifteen or twenty feet of him and there 
was no evidence that the boy saw the car as it approached, 
although the parties were visible to each other for a third 
of a mile. The question of the minor’s contributory negli- 
gence was held to be one of fact for the jury, and their 
verdict finding him free of such negligence, being supported 
by the evidence, was not disturbed on appeal. (Pfisterer v. 

ey, Ind. App. Ct.).. . 703,010. 


ollision Between Street Car and Automobile——An automo- 
bile was struck by a street car on a dark, rainy night. 
Whether the motorman of the street car was negligent 
and whether the occupants of the automobile were con- 
tributorily negligent were questions to be determined by 
a jury and it was held error for the court to direct a verdict 
against the driver of the automobile and to enter a judg- 
ment for defendant over a jury verdict in favor of the 
administrator of the deceased occupant of the automobile. 
(Marturano, Admr. v. Eastern Mass. Street Ry. Co.; Ryan v 
Same, Mass. Supreme Jud. Ct.). . . ff 702,984. 


Opposing Traffic Collision—In a suit brought to recover dam- 


ages for the death of the driver which collided with a bus, 

the evidence disclosed that the bus had been traveling on 

its own side of the road and at a rate of speed not in 

excess of the speed limit. It was held that the Mississippi 

trial court properly directed a verdict for the bus company. 

(Evans et al. v. Teche Lines, Inc., U. S. C. C. A., 5th C.) 
. . J 703,006. 


Admissibility of Testimony.—In a suit arising out of a collision 


between cars driven by one of the plaintiffs and defendant, 
respectively, each party testified that the other was travel- 
ing in the wrong lane of traffic. A patrolman who arrived 
an hour and a half after the accident occurred was allowed 
to testify as to the position of the cars at the time of his 
arrival. A judgment entered for defendant was affirmed, 
the court holding that no error was committed by the ad- 
mission of this testimony. (Nicholson et al. v. Feagley, Pa. 
Supreme Ct.).. .f 703,001. 


Evidence as to Earning Capacity.—Testimony offered by plain- 


tiff, relative to the work he had done in 1928 and for 
sixteen years prior thereto, was held not to be competent 
proof of his earning capacity when the accident in which 
he sustained injuries occurred, because said employment 
was too remote in point of time. However, the admission 
of this evidence, though erroneous, was not a ground for 
reversal because the question of its exclusion was not prop- 
erly raised in the court below. (Wiley v. Moyer et al., Pa. 
Supreme Ct.).. . J 703,003. 


Impeachment of Witness.—In writing a witness stated that the 


trolley car struck the automobile in which plaintiff was 
riding, whereas on the witness stand she testified that the 
automobile struck the trolley. It was held error to admit 
the writing in evidence for the purpose of impeaching the 
witness, but, since the inconsistency therein was unsub- 
stantial and no prejudice was shown, the jury’s verdict for 
the plaintiff was permitted to stand. (Ceretti v. Des Moines 
Ry. Co., Iowa Supreme Ct.)...{ 702,993. 


Summary Judgment Before Affirmative Pleading.—In a suit 


in which the third-party defendant counterclaimed against 
the defendant for damages arising out of a collision, the 
defendant was permitted to move for a summary judgment 
before affirmatively pleading his defense of release by the 
third-party defendant of his claim. (Miller et al. v. Hoffman, 
Jr. et al., U. S. Dist. Ct., Dist. of N. J.)...9 702,988. 


Motion to Dismiss Complaint.—Defendants filed a motion to 


dismiss plaintiffs’ complaint on the ground that it referred 
to the parties as “residents” and not as “citizens” of the 
different states, that it did not show the jurisdictional 
amount of $3000.00, and that it was indefinite and defective 
in that it failed to show which of the two defendants was 
driving the vehicle alleged to have struck plaintiffs. The 
court ordered plaintiffs to amend the complaint so that it 
would show a diversity of citizenship and not a diversity 
of residence and, in all other respects, denied the motion 
to dismiss said complaint. (Fowler et al. v. Baker et al., 


U. S. Dist. Ct., Pa.)... 703,002. 


Jurisdiction over Person of Defendant.—Defendant’s business 


headquarters were in Gibson county, he voted, paid taxes 
and owned property in Owen county, the county of his 
claimed residence. It was held that such evidence was 
insufficient to sustain a finding of non-jurisdiction over his 
person by a court in Gibson county. (Creis, Trustee v. 
Herbert, Ind. Supreme Ct.)...{ 702,983. 


Damages for Pain and Suffering.—Plaintiff’s decedent was 


fatally injured when the small truck he was driving was 
struck by defendant’s truck and tank trailer. A judgment 
of $2,500 for expenses and pain and suffering of decedent 
from the time of collision to the time of his death was 
held not excessive. (Raabe, Gen. Admx. v. Kaufman & Min- 
teer, Inc., U. S. Dist. Ct., Dist. of N. J.)...] 702,987. 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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